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Section 1: China outbound investment

a. Is the government generally supportive of China
outbound investment (COI)? Which government, and
regional, bodies are responsible for driving COIl in
Japan?

Under its "Invest Japan" initiative, the Japanese government
has been actively promoting foreign direct investment (FDI) in
Japan in recent years, setting up the Council for Promotion of
Foreign Direct Investment in Japan to spearhead these activities.
On May 20, 2016, the Council released its Policy Package for
Promoting Foreign Direct Investment into Japan to Make Japan
a Global Hub, which emphasizes the need to improve regula-
tions and administrative procedures, attract and foster globally
competitive human resources, and improve the living environ-
ment for foreign nationals. The initiative has been met with
some success and there was a significant growth in COI last year.

The Japan External Trade Organization (JETRO), a govern-
ment-related organization that offers information and support to
foreign investors, calculated that China was the second largest
source of foreign investment in Japan from 2003 to 2015.

€L 1he key sectors that

have attracted Chinese
investment are services,
renewable energy, tourism,
manufacturing, infrastructure,
ICT and life sciences 1)

b. What are the key sectors in Japan that attract, or
to which the government is seeking to attract, COI?

According to JETRO, the key sectors that have attracted Chinese
investment are services, renewable energy, tourism, manufacturing,
infrastructure, ICT and life sciences. Travel agencies that use online
booking systems for airline tickets are also growing.

c. What are some notable Chinese investments or
M&A that have recently taken place in Japan?

On June 21, 2016, SoftBank Group Corp. announced
that it would sell an 84% stake in Finnish game developer
Supercell Oy to Tencent Holdings Ltd. in a deal that values the
company at about $10.2 billion. On March 30, 2016, Toshiba
Corp. announced that it would sell an 80.1% stake in its home

China Outbound Investment Guide 2016 | chinalawandpractice.com

appliance unit, Toshiba Lifestyle Products & Services Corpora-
tion, to Midea Group Co. for approximately $473 million.

Section 2: Investment vehicles and capital

a. What are the most common legal entities and
vehicles used for COl in Japan? How long do they
take to become operational?

The most common legal entity for COI in Japan is a limited
liability joint stock company, or kabushiki kaisha (KK), estab-
lished under the Companies Act. A KK must be registered with
the relevant Legal Affairs Bureau. The date of establishment
is the date of the application for registration, and the KK may
commence operations from that date. The registration process
usually takes around four weeks where the KK is to have foreign
directors or shareholders.

b. What are the key criteria for establishment and
operation of these vehicles that are relevant to COI
(e.g. capital requirements, local directors)?

There are various management structures available for a KK,
but all KKs must have at least one shareholder and one director,
and at least one director must be a “representative director”. It
is common for a KK to have a board consisting of three or more
directors. It is not necessary for a KK to have any directors or
shareholders reside in Japan, though it is convenient to have a
resident director or local agent to handle filings and the like. A
KK must have a local bank account to receive its share capital.
A KK’s representative director has broad authority to act for the
entity without reference to other directors or the board (if any),
so the appointed individual must be chosen carefully. A KK’s
minimum capital is just ¥1 (Rmb0.064), although it is usually
capitalized at much higher amounts for commercial credibility.

Section 3: Investment approval

a. Explain the process and timing for foreign
investment approval (including any national security
review).

The Foreign Exchange and Foreign Trade Act (FEFTA) is
the main legislation applicable to foreign investments. Under
the FEFTA, foreigners are, in principle, generally able to invest
in Japan without specific regulatory approval. In extremely rare
cases, obtaining prior permission for certain investments may
be required, so as to ensure that Japan fulfills its obligations
under international treaties or other agreements when deemed



necessary, in order for Japan to contribute to international peace
efforts or to maintain peace and security in Japan. For example,
a foreign investor is required to obtain prior approval from the
Minister of Finance before entering into transactions with indi-
viduals and/or organizations who are subject to an asset freeze or
other economic sanctions under the FEFTA.

b. Briefly explain the investment restrictions for
any specially regulated/restricted sectors (e.g.
natural resources, financial services, telecom and
infrastructure), including whether the government is
entitled to any special rights (e.g. golden shares) in
those sectors.

The FEFTA restricts foreign investment in certain industries,
including agriculture, forestry, fisheries, petroleum, leather, and
air and marine transportation. The FEFTA also restricts foreign
investment into industries that are relevant to national security,
public order and general public safety. These include businesses
related to the manufacture or repair of weapons or aircraft, space
exploration, nuclear power and related goods or products that
could be used for military purposes, electricity, gas and water
supply, telecommunications, broadcasting, railway, passenger
carriage, and vaccine manufacturing.

Any inbound direct investment into a restricted business
requires a before-the-fact filing to be made between one and six
months prior to making the investment. The filing is made with
the Ministry of Finance and any other ministries with jurisdiction
over the target business. A waiting period of 30 days from the date
of filing applies before the investment can be effected; this is often
shortened to two weeks, but may be extended up to five months.
During the waiting period, the foreign investor cannot make the
investment, and if it is found that the investment falls under a
restricted category, it may need to be revised or possibly refused.

In addition to these restrictions under the FEFTA, legisla-
tion regulating certain industries or businesses may also restrict
foreign ownership of corporations engaging in them. The scope
of the restrictions varies depending on the nature of business.
For example, under the Civil Aeronautics Act, foreign invest-
ment in an air transportation services business may be refused
by the relevant authority if the deal results in one-third or more
of the voting rights in the company operating the business being
directly or indirectly owned by foreign individuals or corpora-
tions. Other statutes, such as the Broadcast Act, set similar
restrictions in their respective industries. When contemplating
the acquisition of shares in a Japanese company, it is important
to check both the FEFTA and any specific statutes governing the
company’s business.

c. Which authority oversees competition clearance,
when is notification mandatory, and what is the
merger control process (including whether pre- or
post-closing)?

The Japan Fair Trade Commission (JFTC) administers

matters related to the Act on Prohibition of Private Monopoliza-
tion and Maintenance of Fair Trade. Most forms of mergers and
acquisitions exceeding certain thresholds (for example, based
on the domestic sales revenue of the companies involved) are
subject to review by the JFTC and a 30-day waiting period from
the date of the filing. During the waiting period, the purchaser
may not acquire or hold shares of the target company, and the
transaction may be barred if deemed to substantially restrain
competition in any particular field of trade.

d. Are there any unique processes that could
potentially block a foreign investment (e.g. consent
from labor unions)?

When acquiring shares in a KK from an existing shareholder,
the statutes of the KK may require the approval of the board and,
in limited cases, the other shareholders before the shares can be
transferred to the purchaser. There is no statutory or regulatory
requirement to obtain consent for an investment from unions,
employee representatives, trade bodies or other third parties.

e. Are there approval requirements when a foreign
investor increases or exits its investments?

Foreign investors are generally able to make investments in
Japan without approval from regulatory authorities.

However, when a foreign investor increases its investment
in a business, certain transactions subject to examination in
advance under the FEFTA require a before-the-fact filing in the
same manner as the initial investment, though the waiting period
may be shorter as the regulator has already approved the initial
purchase. Others may require filing a post-transaction report
with the authorities through the Bank of Japan. If an additional
investment takes the foreign shareholding percentage above the
ownership restriction (see Section 3b), the additional investment
in excess of the cap will be refused.

As for exits, foreign investors may be required to submit a
post-transaction report through the Bank of Japan. The acquisi-
tion of an existing foreign investor's stake in a business may also
be subject to the restrictions described in this section.

Section 4: Tax and grants

a. Are there tax structures and/or favorable
intermediary tax jurisdictions that are particularly
useful for FDI into Japan?

There are no specific structures and/or favorable intermediary
tax jurisdictions that are particularly useful for FDI. However, it
may be worth considering investing in Japan from an affiliated
company located in a country that has a favorable tax treaty with
Japan, such as Singapore or Hong Kong.

b. What are the applicable rates of corporate tax and
withholding tax on dividends?
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In Japan, the effective corporate tax rate is around 31%, and
losses may be carried forward under certain conditions. The with-
holding tax rate on dividends paid in Japan is generally 20.42%.

If an individual non-resident in Japan or a foreign corpora-
tion has a permanent establishment in Japan and the dividend
income is attributable to that permanent establishment in Japan,
the withholding tax rate on the dividends is 20.42% and the
aggregate income, including dividends, of the Japanese non-
resident is subject to personal income tax or corporate tax. Tax
treaty rules are not applicable to Japanese non-residents with a
permanent establishment if the dividends are attributable to that
establishment.

If a Japanese non-resident does not have a permanent
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establishment in Japan or the Japanese non-resident has a
permanent establishment in Japan but the dividend income is
not attributable to it, a 20.42% withholding income tax is then
payable on the dividends, unless otherwise provided for in the
applicable tax treaty. There is no Japanese tax payable on such
dividend payments other than withholding (see Section 4e for the
Japan-China tax treaty).

c. Does the government have any FDI tax incentive
schemes in place?

In order to facilitate investment in Japan, the national
and local governments offer various tax incentives, such
as special economic zones. There are two types of special
economic zones with tax benefits in Tokyo: the National
Strategic Special Zones and the Special Zone for Asian
Headquarters. There are other special economic zones
outside of Tokyo.

Companies that are directly engaged in a business designated
by the relevant minister in a National Strategic Special Zone are
eligible for either a taxable income deduction of 20%, an invest-
ment tax credit, or accelerated depreciation, provided that certain
conditions are met.

Local subsidiaries of foreign companies newly established
as an Asian regional headquarters or research and develop-
ment center in Tokyo’s Special Zone for Asian Headquarters
are eligible for national and metropolitan tax breaks, such as an
investment tax credit, accelerated depreciation, and exemption
from real estate acquisition tax (buildings) or fixed assets tax
(buildings and depreciable assets), if certain conditions are
fulfilled.

There are other general tax incentives that are also available
for FDL

d. Other than through taxes, does the government
provide any other financial support to investors? If
so, please provide an overview.

Both the Japanese national government and local govern-
ments offer various subsidies to encourage investment. For
example, JETRO offers a Subsidy Program for Global Innovation
Centers, which subsidizes certain costs for foreign companies
setting up innovation centers or conducting experimental and fea-
sibility studies with respect to regenerative medicine or internet
of things (IoT) in collaboration with local firms and organiza-
tions in Japan.

The Tokyo Metropolitan Government subsidizes a portion
of the costs, such as recruitment costs, incurred by foreign
companies in setting up a new Asian regional headquarters or
research and development center within the Special Zone for
Asian Headquarters.

There are other subsidies available for FDI under certain
conditions.

e. Are there any reciprocal tax arrangements between



£c The [Japan-China

tax treaty] reduces the
withholding tax rate for
dividend payments, interest
and royalties to 109 5y

Japan and China? If so, how can they aid investors?

Under the Japan-China tax treaty, certain measures can be
taken to avoid double taxation. For example, the treaty reduces
the withholding tax rate for dividend payments, interest and
royalties to 10%.

Section 5: FX controls and local operations

a. What foreign currency or exchange restrictions
should investors be aware of?

Remittances of money from Japan to China are regulated by
the FEFTA.

A remittance requires permission from the Ministry of
Finance if it is for the purpose of particular business activities
in a foreign country, such as fishery or manufacturing leather
or leather products. A remittance of more than ¥30 million
(Rmb1.91 million) from Japan to a foreign country requires
an after-the-fact report to the Ministry of Finance, unless an
exception applies.

b. Are there any legal restrictions on bringing
in foreign workers? How difficult is it to secure
expatriate visas for shareholder representatives,
senior managers and workers in practice?

A foreign citizen wishing to work in Japan must obtain a cer-
tificate of eligibility and a visa in the appropriate category. This
usually takes one to three months. A foreign citizen wishing to
visit Japan must have a visa, unless the visa exemption waiver
program applies. This allows a stay of up to 90 days. Chinese
citizens, who cannot use the visa exemption program, require a
visa to visit Japan; the category of visa will depend on the nature
of the visit and intended activities. A short-stay visa allows the
holder to conduct market research and other activities in Japan in
preparation for future investment, though he is not permitted to
work. Other visas will specify the nature of the activities which
the visa holder may engage in.

It is not difficult to obtain a visa for a short visit, e.g. to attend
a shareholders’ meeting or visit a factory. In order to obtain
a work visa, the applicant needs to prove the need to work in
Japan, and that he has appropriate qualifications and the means
to support himself.

A visa application will be refused if the applicant has one
of a list of serious illnesses or has been convicted of certain
criminal offenses.

c. What are the requirements and process for
purchasing commercial property?

When a non-resident acquires real property or any right
concerning real property from a resident, the FEFTA requires
an after-the-fact report of the transaction to be filed with the
Ministry of Finance within 20 days from the acquisition, unless
certain exceptions apply. Other than the FEFTA, there are no
national laws that substantially restrict foreign ownership of real
property, though some local ordinances require a before-the-fact
filing.

Section 6: Dispute resolution

a. Does Japan have a bilateral investment protection
treaty with China or other locations commonly used
for investing into the country?

The Agreement among the Government of Japan, the Gov-
ernment of the Republic of Korea and the Government of the
People’s Republic of China for the Promotion, Facilitation and
Protection of Investment (Trilateral Investment Agreement) came
into effect on May 17, 2014 and promotes government trans-
parency and investor protection, including clauses regarding
national treatment of investors, transfers relating to investments
(e.g. profits, capital gains, dividends, and payments made under
a contract), intellectual property and dispute settlement. Disputes
between the parties arising from the interpretation or applica-
tion of the Trilateral Investment Agreement can be submitted to
arbitration.

b. How efficient are local courts’ enforcement and
dispute resolution proceedings, and are there any
procedural features foreign investors must be aware
of?

Japan is culturally averse to litigation and parties seek to
settle disputes without recourse to the courts if at all possible.
Even if a matter is brought before a court, the judge will seek to
assist the parties in coming to a settlement.

The Japanese litigation process does not have a general
system of discovery as found in common law jurisdictions.
Documents and evidence are requested by the parties as and
when needed by application to the court. There is also no single
trial hearing, as arguments are heard in separate hearings as they
arise. These factors can result in cases lasting years and, by their
nature, encourage settlement. A party awarded judgment is not
automatically entitled to recover its costs from the losing party,
and although the court may order the losing party to pay the
successful parties’ litigation costs, this usually does not include
attorney’s fees.
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Documents and arguments put before the courts must be in
Japanese; this being so, and given the other factors mentioned
above, it is not uncommon for investment agreements between
Japanese and foreign parties to be in English, governed by a
third-party law (commonly English or New York) and subject
to arbitration, usually in a “neutral” venue, such as London or
Singapore.

c. Do local courts respect foreign judgments and are

international arbitration awards enforceable?
Judgments obtained in foreign courts are generally

China Outbound Investment Guide 2016 | chinalawandpractice.com

enforceable in Japanese courts if there is reciprocity and certain
procedural requirements are satisfied. However, Japanese court
judgments are not enforceable in China as there is no reciproc-
ity, and therefore a Chinese court judgment is not enforceable in
Japan.

Arbitration awards obtained abroad are enforceable in
Japan under the Convention on Recognition and Enforcement of
Foreign Arbitration Awards (New York, 1958) (New York Con-
vention) if they are rendered in a member country, including
China. Court procedures to enforce such arbitration awards may
take several months.
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